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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  lodged  by  the

informant  Sri  Shanker  Deb  is  that  on  30.10.2016  at  about  12.00

(midnight) while he along with other were distributing khichri Prasad in

their Kalipuja at Congress Colony (Aradhana Sangha), at that time four

persons boarded in a vehicle (Accent) bearing registration No. AS-23-E-

3255 (black colour) driving the vehicle in a rush and negligent manner

and ignoring  no-entry board on that road entered in the place where

they  were  distributing  khichri  Prasad  and  thereby  not  only  they

damaged the benches, but also caused injury to some other visitors,

who were standing there to take khichri Prasad. While he protested

they dashed him to which he fell down and thereafter with an intention

to kill him, they drove the vehicle on his body, to which he sustained

severe  injuries  on  his  right  hand,  both  elbows  and  right  knee.

Thereafter they fled away driving the vehicle in a high speed. In the

said  incident  his  mobile  handset  was  also  damaged.  Immediately,

thereafter he was taken to City Hospital, Tinkunia, Tinsukia where he

took his treatment and thereafter about 2 am of 31.10.2016. Hence

the case.

INVESTIGATION

2. On the basis  of  aforesaid  FIR,  police  registered  a  case against  the

accused  person  as  Tinsukia  PS  Case  No.  1285/16  under  section

279/337/338/427 of Indian Penal Code (Herein after referred to as IPC).

Police  investigated  the  case  and  on  completion  of  investigation

submitted  charge-sheet  against  the  accused  person  Sri  Gopal  Sen

under section 279/337/427 IPC.
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APPEARANCE OF THE ACCUSED PERSON

3. On appearance of the accused person Sri Gopal Sen in Court, copies of

relevant documents u/s 173 Cr.P.C were furnished to him in compliance

with section 207 of Cr.P.C.

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON

4. Considering the relevant documents and hearing both the parties a

prima facie case was found against the accused person under section

279/337/427  of  IPC.  The  accused  person  pleaded  not  guilty  and

claimed to be tried when particulars of offences under those sections

are duly read over and explained to him.

WITNESS EXAMINED AND DOCUMENTS EXHIBITED

5. Prosecution side adduced evidence of eight witnesses and exhibited

six documentary evidences.

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

6. At the close of the prosecution evidence, examinations of the accused

person  U/S  313  of  the  Cr.P.C.  have  been  done  with  regard  to  the

incriminating  circumstances  that  appeared  against  him  in  the

prosecution evidence. Defence side has adduced no evidence and plea

of the defence is of total denial.

ARGUMENT

7. I  have  heard  the  arguments  of  the  Learned  Additional  Public

Prosecutor  representing  the  State  and  Learned  Defense  Counsel

representing  the  accused  person.  After  perusing  the  records,

considering  the  materials  produced,  hearing  the  arguments  of  the

learned counsels for both the sides, the following points are taken as

points for determination.
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POINTS FOR DETERMINATION:

(i) Whether on 30.10.2016 at about 12.00 (midnight) the accused

person  had  driven  one  vehicle  (Accent)  in  a  public  place  so

rashly and negligently so as to endanger human life or public

likely  to  cause  hurt  or  injury  to  the  informant  and  thereby

committed an offence punishable under Section 279 IPC.

(ii) Whether  on  the  same  day  and  same  time  the  accused  had

caused hurt to the informant by driving so rashly or negligently

as  to  endanger  human  life  or  personal  safety  of  others  and

thereby committed an offence punishable under Section 337 IPC.

(iii) Whether on the same day and same time the accused person

had committed mischief and thereby caused loss or damage to

amount of Rs. 50 or upwards and thereby committed an offence

punishable under Section 427 IPC.

DISCUSSION, DECISION AND REASONS THEREOF:

8. PW1  Sri  Shankar  Deb  stated  in  his  examination  that  he  is  the

informant  of  this  case.  He  stated  that  the  incident  took  place  on

03.10.2016 at about 12 midnight at Congress Colony, Tinsukia.  He

stated that at that time Durgapuja was going on at that place and he

was distributing Prasaad. He stated that there was a ‘no-entry’ board

at  that  place  of  occurrence  as  Durgapuja  was  going  on  there.  He

stated that at that time one car bearing No. AS-23-E-3255 came and

dashed against the ‘no-entry’ board. He further stated the driver of the

vehicle was in an inebriated state and the vehicle also dashed against

him and he fell down and sustained injuries on his wrist and hand and

his mobile phone was also damaged.  He stated that he was taken to

City Hospital, Tinsukia and provided treatment and on the next day he

filed the ejahar.  He proved Ext.1 as the ejahar  lodged by him and

Ext.1(1) as his signature. He stated that he had not seen who was

driving the vehicle that had caused the accident as the vehicle had

4 | P a g e



GR Case No. 2266 of 2016

immediately fled away after the accident.  He further stated that he

also sustained injury in his palm just below the middle finger and the

injury had to be stitched.

9. In his cross examination PW1 stated that at the time of the accident he

was holding a container for distributing Prasad.  He stated that the

place of occurrence is a Municipality road and he had fixed the “no-

entry” board at that place of occurrence with the permission of the

police.  He  also  stated  that  he  was  the  President  of  the  Durgapuja

committee.  He  further  stated  that  he  filed  Ext.1  on  his  personal

capacity. He stated that he do not know the accused.

10. PW2 Sri Ajit Chakraborty stated in his examination that he knows the

informant and the accused.  The stated that incident took place one

day after kali Puja in the year 2016 near his house at Sripuria Congress

Colony, Tinsukia.  He stated that on that Kali Puja was being organized

under a pandal at the place of occurrence. He stated that in incident

took place at about 10/11 PM. He further stated that at the time of

incident he was present there and he was distributing Prasad and just

at that time he saw that the accused came to his pandal driving a

black colour vehicle and violating no entry and drove straight at a high

speed and dashed against the victim.  The also stated that the victim

sustained  abrasion  injuries  on  his  hands  and  he  along  with  other

people of the locality took him to hospital. The stated police obtained

his signature on Ext.2 telling him that the same was required for this

case. He proved Ext.2(1) as his signature.

11. In  his  cross  examination  PW2  stated  that  the  Prasad  was  being

distributed on the road at the time of the incident.  The stated that the

accused told him that he had brought one patient in his car and so he

wanted to drive through the place of occurrence. He also stated that

when the incident took place he was not familiar with the accused but

after receiving summon in this case he came to know that he is the

accused.  He further stated that police did not record his statement.
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He also stated that police did not read over and explain to him the

contents of Ext.2.

12. PW3 Sri Uttam Chakraborty stated in his examination that he does not

know  the  informant  and  the  accused  person.  He  stated  that  the

incident took place on the next day after Kali Puja in the year 2016 at

Sripuria, Congress Colony. He stated that he was not present at the

time of the incident and he heard about the accident from the people

present  there  that  one vehicle  had entered into  the  puja  area.  He

further  stated  that  he  does  not  know who  sustained  injury  in  that

accident. He also stated that police did not interrogate him but asked

him about the incident dent and put his signature on a paper.

13. PW4 Sri Surajit Chakraborty stated in his examination that he does not

know  the  informant  and  the  accused  person.  He  stated  that  the

incident  took  place  at  night  during  Kali  Puja  in  the  year  2016  at

Sripuria, Congress Colony. He stated that he was not present at the

place of occurrence and he came to know about the incident on the

next day. He stated that he heard that the incident took place relating

to some vehicle. He further stated that the police asked him about the

incident  and took his  signature on the white  page at  his  shop.  He

proved Ext.2 as the said paper and Ext.2(ii) as his signature.

14. In  his  cross  examination  PW4  stated  that  his  shop  is  situated  at

Tinsukia area of Hijuguri.

15. PW5 Sri  Kaushik  Deb stated  in  his  examination  that  he  knows  the

informant and does not know the accused person. The incident took

place in day of Kali Puja in 2016. He was at his shop a little far from

the Puja mandab. He has not seen the incident as because he was in

his shop but he heard that someone had entered his car in no entry

area. Police took his signature in a paper.

16. In his cross-examination PW5 stated that he had not seen the incident.
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17. PW 6 Sri  Abhijit  Banerjee stated in his examination that he do not

know the informant. Gopal is my friend. He is present in the Court

today.  The  incident  took  place  in  the  year  2016  in  the  November

month. Actually he had taken bail of his friend.

18. PW7  Sri  Palashjyoti  Dutta  (MO)  stated  in  his  examination  that  on

04.11.2016 he was working as Consultant Surgeon at Tinsukia Civil

Hospital and on that day at 12 PM he examined Mr. Shankar Deb aged

43  years  S/o  Mr.  Santosh  Deb  of  Sripuria  L.B.  Road,  PS-  Tinsukia,

escorted  by  UBC-699  Kusum  Chetia  of  Tinsukia  Ps  and  found  a

lacerated injury on left middle finger which was already stitched. He

stated that the injury was of a simple nature caused by blunt object.

He proved Ext.3 as the Medical Report of Shankar Deb and Ext.3(1) as

his signature.

19. In his cross examination PW7 stated that he found injury only on his

left middle finger and he has also mentioned in the report that the

injury was an old one of about one or two days. He stated that the kind

of injury he mentioned may so be caused household cause and after a

fall.

20. PW8  ASI  -  Amiya  Kumar  Pait  stated  in  his  examination  that  on

03.11.2016 he was working as ASI at Tinsukia Traffic Branch and on

that day one Shankar Dev lodged an ejahar before Tinsukia PS. He

stated  that  on  the  receipt  of  the  ejahar  the  then  OC  Tinsukia  PS

registered  a  case  being  Tinsukia  PS  Case  No.  1285/16  u/s

279/337/338/427 IPC and entrusted him to investigate the same. He

proved Ext. 1 as the said ejahar and Ext.1(2) as the signature of then

OC,  Puna  Gogoi.  He  stated  that  thereafter  he  visited  the  PO  on

04.11.2016 and draw the sketch map. He proved Ext.4 as the said

sketch map and Ext. 4(1) as his signature. He further stated that he

also seized one mobile handset and also seized the alleged vehicle. He

proved Ext.2 & Ext. 5 as the seizure lists and Ext.2(3) & Ext.5(1) as his

signatures. He stated that he recorded the statement of PWs at the

place  of  occurrence  and  also  found  the  injured  at  the  place  of
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occurrence and sent him for treatment. He further stated that, later

on, the accused appeared at the police station and he was released on

bail.  He further stated that after completion of  the investigation he

submitted charge sheet u/s 279/337/427 IPC on 28.11.2016. He proved

Ext.6 as the charge sheet and Ext.6(1) as his signature.

21. In his cross examination PW8 stated that he has not seized any No-

entry Board from the place of occurrence and he has not mentioned in

the  case  diary  whether  this  road  is  declared  No-entry  by  Tinsukia

Traffic Police and in this regard he has not submitted any copy of order

on No entry of that road. He stated that he has neither seized nor

found any bench at the place of occurrence and he had not collected

and  not  found  any  GD  Entry  in  respect  of  information  made  on

31.10.2016 at 2 AM by the complainant.  He stated that there is no

such entry in the police record whether complainant has made any

intimation on 31.10.2016 at 2 AM and no police official  had visited

upon receiving such information at the place of occurrence. He has not

mentioned the serial No. of mobile handset (as detailed in Ext.2) and

he also did not mention the SIM Card used in that mobile. He stated

that he had not verified which network provided SIM Card was used in

the said mobile and he had not made any inquiry with the network

provider at what time the mobile was disconnected. He stated that he

had not collected any Bill and Cash Memo of the said mobile and as

such he could not ascertain who was the original owner of that mobile.

He stated that he had not mentioned from whom and on what date the

alleged vehicle was seized (Ext.5). He further stated that he had taken

altogether nine statements of the witnesses but neither of them has

mentioned about the name of the accused who was implicated in the

incident.

Judicial Determination

22. I have considered the evidence on record of both sides in its entirety

and I have also considered the rival pleas of both sides.
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23. Let  me  start  the  analysis  of  the  case  by  stating  that  in  any  case

involving  injured  persons,  the  victim  is  always  the  best  person  to

depose  in  the  case.  He  or  she  being  the  victim  has  firsthand

knowledge of  the incident.  Moreover,  the injured is  always the last

person  to  exculpate  the  real  offender  and  inculpate  an  innocent

person.  The only  condition is  that  the evidence of  the victim must

inspire the confidence of the court.

24. In relation to the instant case, from the perusal of  the evidence on

record it appears that PW1, who is the informant of this case, stated

that  at  the  time  of  incident  Durgapuja  was  going  on  and  he  was

distributing Prasaad.  However,  in  the ejahar  lodged by him he has

stated  that  at  the  time  of  incident  it  was  Kalipuja  and  he  was

distributing Khichri Prasaad.  There is a sharp contradiction made by

the same person in his ejahar and in his evidence. PW1 in his cross

examination  has  stated  that  he  is  the  President  of  Durgapuja

Committee. Hence, it is very surprising that being the President of the

organizing committee, how one person can forget the actual festival

which was going on at the time of incident.   Moreover, there are other

contradictions in the statement made by the informant in his ejahar

and  in  his  evidence.  In  ejahar  the  date  of  incident  is  given  as

30.10.2016 but during his evidence he deposed that the incident took

place on 03.10.2016. This shows a sharp contradiction in the dates

given  by  the  same  person  regarding  the  date  of  incident.  Other

contradiction which arise is that in the FIR the informant stated that

the accused ignored the no entry board on that road, but, however,

during his evidence he stated that the offending vehicle dashed the

no-entry  board.  However,  in  the  ejahar  he  has  not  mentioned

anywhere  that  the  offending  vehicle  dashed  the  no-entry  board.

Another  major  contradiction  is  that  PW1  in  ejahar  stated  that  he

sustained injury on his right hand, elbow and right knee, during his

examination in chief he stated that he sustained injury on his wrist and

hand and during his cross examination he stated that he sustained

injury  on  his  left  hand.  Hence,  there  is  sharp  contradiction  in  the
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statement  made  by  the  victim  as  PW1,  in  his  ejahar,  in  his

examination in chief and in his cross examination regarding sustaining

of injury in his body. Another contradiction which casts doubt in the

credibility of the evidence of PW1 is that in ejahar he has written that

due to high fever and injury he could not lodge the ejahar earlier and it

was  lodged on  03.11.2016.  But  however,  PW1 during  his  evidence

stated that he had lodged the ejahar on the next date. Hence, major

difference arise in the date of lodging the FIR. As per the examination

in chief the FIR is lodged on 04.10.2016 but the date which appeared

in Ext.1 is 03.11.2016. Another important point to be mentioned in the

evidence of PW1 is that he has stated in his evidence that he has not

seen who was driving the vehicle at the time of incident. 

25. Now, after appreciating the evidence of PW1, let me appreciate the

evidence of  the other  PWs to see whether  it  corroborates with the

evidence of PW1. PW2 in his evidence stated that the incident took

place about 10/11 PM, however, to its contradiction PW1 has both in

his evidence as well as in examination in chief stated that the incident

took place at 12 midnight. Moreover, in his evidence PW2 stated that

he was not familiar with the accused but after receiving summons in

this case, he came to know that Gopal Sen is the accused. Hence, from

his evidence it is clear that he had not recognized who was driving the

vehicle at the time of incident.  Moreover, he had also stated in his

examination in chief that the contents of Ext.2 were not read over and

explained  to  him.  Hence,  this  shows  that  at  the  time  of  putting

signature on Ext.2 PW2 was not acquainted with the contents of Ext.2.

PW3 stated that he does not know about the incident. PW4 also stated

that he was not present at the time of incident and he does not know

about  the incident.  PW5 and PW6 also not  present  at  the place of

occurrence. Hence, from the evidence of prosecution witness it is clear

that no one had seen the accused committing the said offence. Hence

the prosecution has miserably failed to bring the ingredients of the

offence under Section 279/337/427 IPC against the accuse person.
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26. In the light of the above discussion & reasons, I am of the opinion that

the  prosecution  has  failed  to  prove  the  case  against  the  accused

person beyond reasonable doubt. Hence, the accused person deserves

to be acquitted of the charge leveled against him.

27. Hence point (i), (ii) and (iii) are decided in negative and goes in favour

of the accused person.

Order

The standard of proof in criminal law is to prove guilt beyond all

reasonable doubt. From the above discussions I come to the conclusion

that the prosecution has failed to establish the allegations against the

accused person. Hence the accused person Sri Gopal Sen is acquitted of

the charges under section 279/337/427 of Indian Penal Code on benefit of

doubt and the accused person be set in liberty forthwith.   

The  bail  bond  of  the  accused  person  be  remained  in  force  for

another six months from today.

This judgment is given under my hand and the seal of this Court on

this 27th day of March, 2018.

The case is disposed of.

(ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

TINSUKIA

11 | P a g e



GR Case No. 2266 of 2016

A P P E N D I X

List of Prosecution Witnesses

PW1: Sri Shankar Deb

PW2: Sri Ajit Chakraborty

PW3: Sri Uttam Chakraborty

PW4: Sri Surajit Chakraborty

PW5: Sri Kaushik Dev

PW6: Sri Abhijit Benarjee

PW7: Sri Palashjyoti Dutta

PW8: ASI Amiya Kumar Pait

List of Defence Witnesses

DW: None

List of Prosecution Exhibits/Documents:

Ext.1: Ejahar.

Ext.2: Seizure List.

Ext.3: Medical Report.

Ext.4: Sketch Map.

Ext.5: Seizure List.

Ext.6: Charge Sheet.

List of Defence Exhibits/Documents:

Nil

 (ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

                                                                     TINSUKIA
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